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Q&A WITH

James P. Joseph
and Tomer Inbar

Understanding and managing the legal risks associated
with a foundation’s programmatic work can help increase
the likelihood that that work will have impact.

oundations and other nonprofits tend to view legal compliance as the final step in

building an impactful program, and they often wait until the last minute to bring

in legal counsel for a green (or red) light. Too often, this positions legal counsel and

program staff as adversaries, rather than partners in creative and impactful program
design. But it doesn’t have to be that way. To better understand how lawyers can be impact-
focused partners and help foundations and their program officers plan for and manage risk,
Maya Winkelstein from Open Road Alliance sat down with two seasoned lawyers, Tomer Inbar,
apartner at Patterson Belknap Webb & Tyler
LLP,and James P. Joseph, apartner at Arnold
& Porter Kaye Scholer.

Maya Winkelstein: In your experience,
what are the practical ways that a lawyer
can help afoundation keep theimpact of its
programmatic work on track?

Tomer Inbar: At a basic level, a lawyer can
keep impact on track by having insight into
the mission, personality, and operations of an
organization. This allows alawyertobeacre-
ative problem solver and better understand
how to communicate about issues a client
may face early in the program development
cycle so that compliance isn’t an obstacle to
impact at the end. We view legal compliance
as freeing, enabling people to go where they
want programmatically without creating 'S LN A
risks or issues. And as lawyers, we try to get t ) ““ \_.
our clients to understand legal compliance NN \\'\:

in the same way. Legal compliance should be
viewed as a component of achieving impact,
and the earlier on a lawyer is brought in, the
more helpful we can be in ensuring program
development.

James P. Joseph: It’s also important for us to
remember that as lawyers, giving advice that

Inbar: Absolutely. Having an onerous legal
and internal compliance system that is ig-
nored is far worse than having a more tar-
geted system thatis actually putinto practice.
Lawyers need to work with an organization
to understand and make clear the risks that
absolutely need to be focused on, and then
build a practical program from there.

Why should lawyers care about impact
if their fundamental job is to protect the
JSoundation?

Joseph: It is a false premise to say that a law-
yer’s fundamental job is to protect the foun-
dation. A lawyer’s job is also to protect the
mission of that organization, and one part of
that is not putting them at legal risk. And at
the same time, it may be the case that if you
are 100 percent protected from risk, you may
not be very effective program-
matically. You may not have
theimpact that you want while
maintaining a conservative
riskprofile. Thereisinherently
going to be some level of risk
in anything thata charity does.

Inbar: Even by using the word
“protect,” it sounds like we
are protecting the founda-
tion from itself or stepping in
between it and a problem to
ensure compliance—as though
we are separate from the orga-
nization.I don’t think of myself
so much as protector, butrath-
eras someone workingwith an
organization to help it achieve
its mission.

What do you do when the
culture of a foundation you
are working with has taken
on a risk profile that doesn’t
reflect legal reality?

I.ega.l Compliance Should Joseph: I'verealized how infre-
be viewed as a component

quent it is that people discuss
arisk profile in a straightfor-

is practical and useful is important. We don’t of aChieVing impact, and ward way. So, in working with
want to set up alegal system for a client that th ee arl i erona 1 awy er is clients, I've started being more

is so complex that it impedes people from

direct and asking, what is your

doing their job. Yes, there are legal rules that brought 1n, the more helpful risk profile? Are you comfort-
have to be followed, but a critical part of our we can be in ensuring able taking a risk, or do you

job is to help an organization understand
what legal risk the organization can take, or
needs to take, to achieve its mission. TOMER INBAR
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program development.

want to take as little risk as
possible? If there are any gray

areas around compliance,


https://openroadalliance.org/open-road-names-first-executive-director/
https://www.pbwt.com/tomer-j-inbar/
http://www.apks.com/en/people/j/joseph-james-p

where do you want to fall? For example, if a
foundation is funding a project that includes
advocacy, that may or maynot constitute lob-
bying. There are many activities that do not
clearlyfit outside of the definition of lobbying,
butthey also donotfall clearly within the defi-
nition. Some clients won’t go near a project
like that, but others want a defensible posi-
tion. They don’t want to play cute with the
rules, but they are willing to go closer to the
line. It’s important for a client to know their
risk threshold, because there is a relation-
shipbetween risk and impact—ifwe go up the
scale on risk mitigation and ensure the high-
est level of legal compliance, the potential
for impact may go down. That’s why having
conversations about risk and compliance on
the front end of programmatic development
can help shape impact.

Inbar: There can be times when an organiza-
tion’s risk tolerance is unnecessarily conser-
vative. And that may justbe the organization’s
personality. But I do think it’s incumbent on
the lawyer to try to challenge an overly con-
servative risk profile. Alawyer can work with
his or her clients or programmatic counter-
parts and lay out different ways to achieve
impact that the organization may not have
considered because they didn’t know how
to navigate legal compliance or they are
concerned with creating legal complexity. A
lawyer can help achieve impact by moving
the institutional culture. The law in and of
itself can’t do that.

What are some of the challenges that law-
yers might face when they attempt to con-
tribute to a foundation’s programmatic
impact?

Joseph: I find it most challenging when cli-
ents want to compartmentalize lawyers from
programmatic impact because they see them
as separate. In my view, that is not effective
or efficient; you have to, from the beginning,
combine program and compliance. When
the lawyers aren’t brought in until the very
end, you can run into compliance roadblocks,
which often ends up being more expensive
for the client.

Inbar: Too often, lawyers aren’t seen as part-
ners in a foundation’s mission. When you
make a differentiation between program and
compliance, it’safalse distinction that doesn’t
help anyone achieve their common objective.
But when we are brought in as a part of pro-
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grammatic development, we can help remove
hurdles to impact from the beginning,.

What advice would you give to lawyers
about how to start the conversation about
risk with their programmatic counter-
parts? And conversely, how can aprogram
officer start the conversation about risk
with their legal counsel?

Inbar: It is important that both parties un-
derstand where the other is coming from. A
lawyer has to fully understand what a pro-
gram team is hoping to accomplish, and the
best way is to have face-to-face conversa-
tions. While meeting in person is more time
and effort than exchanging emails back and
forth, having real dialogue not only helps
with mutual understanding, but increases

It is a false premise to say
that a lawyer’s fundamental
job is to protect the founda-
tion. It's also to protect the

mission of that organization,
and one part of that is not
putting them at legal risk.

trust. These conversations
then allow a lawyer to be more
flexible and creative. Lawyers
who don’t have a full picture
of an organization’s programs,
or are less experienced, can
often give very rigid advice in
order to err on the side of cau-
tion, which can affect impact.
But when you really consider
what a program team is trying
toaccomplish, it allows for cre-
ative problem solving so that
compliance and impact aren’t
intension.

Joseph: When lawyers under-
stand a program team’s goals
and what the planned steps
are, they can anticipate obsta-
cles and help an organization
accomplish its goal. Counsel
might just suggest a slightly
different course to get them
there—one that better man-
ages legal risk.

What other advice do you
have for foundations and
their legal counsel as they
think about, and attempt to
better manage, risk?

Joseph: Formulating a very
clear risk profile is incredibly
helpful in guiding program de-
velopment—it can be a much

more practical framework for
anorganization towork within
rather than vague legal concepts.

Inbar: I would emphasize that legal issues
inform business issues. So, while lawyers
are certainly there to work on the legal is-
sues, not bringing them into the business
practices of an organization is a mistake. As
lawyers, it’s important that we have a full
picture of what we’re giving advice on, since
the advice we're offering has to work in the
real world.

Joseph: As lawyers, we can offer different
business paths. We can identify paths that
may have one or two legal issues versus ones
that might have dozens. Bringing usin as part
ofthe team while programs and plans are de-
veloping allows us to advise on thebest course
of action from the outset. <«
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